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Florida Rule of Criminal Procedure 3.510
and “case construction” allowed a defen-
dant to be convicted of a lesser included
offense. In F.N. v. State, 745 So.2d 1149,
1151 (Fla. 4th DCA 1999), we assumed
that Rule 3.510 applied to non-jury trials
when we wrote that Florida Rule of Juve-
nile Procedure 8.110(j) gives “the trial
judge the same options for finding a defen-
dant guilty of a lesser included offense as
does Rule 3.510.” Rule 3.510 thus allows a
judge to find a defendant guilty of an
attempt to commit an offense and of lesser
included offenses.

We have found no authority for the
proposition that in a non-jury trial a judge
may find a defendant guilty of a lesser
included offense only when the parties ar-
gue to the court that guilt on a lesser
charge is a potential outcome. Unlike a
jury, a judge is presumed to know of all
lesser included offenses.

The judgment and sentence for the con-
viction of section 322.341 are reversed.
The case is remanded for a new trial on
any offense that falls under rule 3.510(b).

POLEN and WARNER, JJ., concur.
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Medical malpractice
brought against hospital.

Court, Fifteenth Judicial Circuit, Palm
Beach County, Arthur Wroble, J., entered
order compelling production of blank
forms used by hospital to test competency
of nurses. Hospital filed petition for writ of
certiorari seeking review of order. The
District Court of Appeal, Klein, J., held, as
matter of first impression, that blank
forms constituted “the investigations, pro-
ceedings, and records” of a medical review
committee and, thus, were privileged from
discovery.

Petition granted.

Witnesses ¢=184(1)

Blank forms used by hospital to test
and evaluate the competency of nurses
constituted “the investigations, proceed-
ings and records” of a medical review com-
mittee within meaning of medical peer re-
view statute and, thus, were privileged
from discovery in medical malpractice ac-
tion against hospital, even though forms
contained no actual peer review informa-
tion; statute was to be interpreted broadly
to provide the degree of confidentiality
necessary for the full, frank medical peer
evaluation the legislature sought to en-
courage. West’s F.S.A. § 766.101(5).

Louise H. McMurray and James C.
Sawran of McIntosh, Sawran, Peltz, Carta-
ya & Petruccelli, P.A., Miami, for petition-
ers.

Sally Alyce Gross of Needle, Gallagher
& Ellenberg, P.A., Miami, for respondents.
KLEIN, J.

Petitioner hospital is a defendant in a
medical malpractice case seeking certiorari
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review of an order compelling production
of a blank hospital form used for testing
the competency of nurses. We grant the
petition because the test is protected by
the statutory peer review privilege.

The claim of malpractice includes negli-
gence in administering sedation and an-
algesia, and the trial court ordered produc-
tion of the hospital’s forms used for testing
and evaluating the competency of nurses
in regard to sedation and analgesia.
These forms were created by a hospital
committee for the purpose of quality as-
surance and peer review. The hospital
objected on the ground that these forms
are privileged under section 766.101(5),
Florida Statutes (2002). Cruger v. Love,
599 So0.2d 111 (F1a.1992) (documents creat-
ed or considered by hospital peer review
and credentialing committees are privi-
leged).

Plaintiffs do not dispute the fact that if
these test forms had been filled out they
would be privileged, but argue that be-
cause they are blank they contain no peer
review information. Plaintiffs seek these
forms in order to see what the hospital
deemed important in testing the competen-
cy of nurses and to have experts review
the hospital’s testing procedures. Wheth-
er the blank forms constitute “the investi-
gations, proceedings, and records” of a
medical review committee under section
766.101(5), is a question of first impression.

Florida courts have construed the statu-
tory privilege broadly in order to protect
the integrity of the peer review process.
Bayfront Med. Ctr., Inc. v. Agency for
Healthcare Admin., 741 So.2d 1226 (Fla.
2d DCA 1999) and cases cited. This is
apparent from Cruger in which our su-
preme court cited Byrd v. Richardson—
Greenshields Securities, Inc., 552 So0.2d
1099 (F1a.1989) for the proposition that
courts are obligated to carry out legislative
intent and policy even where doing so ex-
ceeds the literal language of the statute.
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The hospital argues that these forms are
the hospital’s method for engaging in peer
review, and that the process of evaluation
should be just as confidential as the an-
swers given to the questions asked. On
the other hand, plaintiffs argue that these
forms could provide information which is
relevant to their claim. In Cruger, our
supreme court stated:

The statutes do not define what con-
stitutes records of a committee or board.
Therefore, we must look to the legisla-
tive intent and policy behind the statutes
to determine the extent of the privi-
lege.... We have previously held that
“[t]he discovery privilege ... was clear-
ly designed to provide that degree of
confidentiality necessary for the full,
frank medical peer evaluation which the
legislature sought to encourage.” Holly
v. Auld, 450 So.2d [217] at 220 [(Fla.
1984)]. Without the privilege, informa-
tion necessary to the peer review pro-
cess could not be obtained. Feldman v.
Glucroft, 522 So.2d 798, 801 (Fla.1988).
While we recognized in Holly that the
discovery privilege would impinge upon
the rights of litigants to obtain informa-
tion helpful or even essential to their
cases, we assumed that the legislature
balanced that against the benefits of-
fered by effective self-policing by the
medical community. [emphasis added.]

Cruger, 599 So.2d at 113-14.

In light of the emphasized language in
Cruger, we conclude that, interpreting the
statute broadly, “investigations, proceed-
ings, and records” includes the blank test
forms which this hospital uses to engage in
peer review and evaluation of these nurses.
We accordingly grant the petition.

GUNTHER and STEVENSON, JJ.,
concur.
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