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1712, 90 L.Ed.2d 69 (1986); State v. Alen,
616 So.2d 452 (Fla.1993). In this case, re-
moving Mr. Gutierrez because of his inability
to understand English does not begin to
approach the proscription of those cases.

REVERSED AND REMANDED.

WARNER and FARMER, JJ., concur.

w
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Carmela LIBERATORE and Umberto
Liberatore, Appellants/Cross—
Appellees,

V.

NME HOSPITALS, INC., d/b/a West Boca
Medical Center, Appellee/Cross—
Appellant,

and

Samuel Kaufman, M.D.; Samuel Kauf-
man, M.D., P.A.; Norman S. Cohen,
M.D., Samuel Kaufman, M.D., and Susan
Beil, M.D., P.A.; Women’s Health Care
Associates, P.A.; and Women’s Health-
care Associates, P.A., Appellees.

No. 97-1686.

District Court of Appeal of Florida,
Fourth District.

June 17, 1998.

Patient brought medical malpractice ac-
tion relating to complications following birth.
The Circuit Court, Palm Beach County,
James T. Carlisle, J., granted summary
judgment as to defendant hospital, but de-
nied hospital’s request for protective order.
Appeals were taken. The District Court of
Appeal, Polen, J., held that: (1) patient creat-
ed genuine issue of material fact as to
whether hospital and its employees breached
the prevailing professional standard of care;
(2) patient failed to create genuine issue of
material fact as to whether hospital held out
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physician as its agent and/or employee; and
(3) hospital was not entitled to protective
order directed to the patient’s notice of depo-
sition duces tecum of the corporate represen-
tative of hospital.

Affirmed in part, reversed in part.

1. Judgment &=181(21)

Patient who brought medical malpractice
action relating to complications following
birth created genuine issue of material fact,
precluding summary judgment, as to whether
hospital and its employees breached the pre-
vailing professional standard of care.

2. Judgment &=181(33)

Patient who brought medical malpractice
action relating to complications following
birth failed to create genuine issue of materi-
al fact, precluding summary judgment, as to
whether hospital held out physician as its
agent and/or employee such that patient ac-
cepted treatment from him in the reasonable
belief the treatment was being rendered on
behalf of the hospital.

3. Hospitals &7

As a general rule, a hospital is not vicar-
iously liable for the negligence of a physician
on its staff.

4. Hospitals =6

Hospital was not entitled to protective
order directed to the patient’s notice of depo-
sition duces tecum of the corporate represen-
tative of hospital on basis that the documents
requested were privileged, where patient
merely sought to depose a representative of
the hospital with knowledge of the proce-
dures involved in granting staff privileges to
doctors, and sought documents pertaining to
those procedures, but did not, as hospital
alleged, seek the names of witnesses who
appeared or provided information to peer
review committees. West’s F.S.A.
§§ 395.0191, 766.101(5).

Paul J. Lane and John J. Uustal of Shel-
don J. Schlesinger, P.A., Fort Lauderdale,
for appellants/cross-appellees.
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James C. Sawran and Carmen Y. Cartaya
of Meclntosh, Sawran & Craven, P.A., Fort
Lauderdale, for appellee/cross-appellant.

POLEN, Judge.

Carmela and Umberto Liberatore, plain-
tiffs in a medical malpractice action., appeal
the trial court’s grant of final summary judg-
ment in favor of one of the defendants, NME
Hospitals Inc., d/b/a West Boca Medical Cen-
ter (West Boca or hospital). We reverse the
final summary judgment. We affirm West
Boca’s issue on cross-appeal.

The Liberatores filed suit against West
Boca, Carmela’s attending physician, Dr.
Kaufman, and his professional associations,
alleging the negligence of the hospital and
Dr. Kaufman resulted in Carmela experienc-
ing medical complications following the birth
of her baby at the hospital. The Liberatores
alleged Dr. Kaufman was either employed by
West Boca, was its agent, apparent agent, or
a joint venturer. West Boca now urges affir-
mance of the court’s final summary judgment
arguing the Liberatores failed to allege negli-
gence on the part of the nurses, staff, or
anesthesiologist at West Boca, and further
Dr. Kaufman was not an agent or apparent
agent of the hospital. We agree with only
the latter argument.

In reviewing an order granting summary
judgment, the appellate court must view ev-
ery possible inference in favor of the party
against whom the summary judgment was
granted and if material issues of fact exist,
summary judgment must be reversed.
Smith v. Perry, 635 So.2d 1019, 1020 (Fla.
1st DCA 1994). Utilizing this standard, our
review of the record reveals material issues
of fact exist regarding negligence on the part
of West Boca’s employees.

In their complaint, the Liberatores alleged
in pertinent part:

19. That at the time and place aforesaid,
the Plaintiff, Carmela Liberatore, came
under the care and treatment of the appar-
ent agents and/or agents, employees, per-
sonnel, nurses, physicians, hospital staff
and hospital administration of the Defen-
dant NME Hospitals, Inc.. . ..

& & & & & &

21. That the Defendant, NME Hospitals,
Ine., a foreign corporation, d/b/a West
Boca Medical Center, by and through it’s
[sic] employees, and/or agents, including
Defendant, Samuel Kaufman, M.D., owed a
duty to Plaintiff, Carmela Liberatore. ...

(Emphasis supplied.)

Further, the presuit affidavit of Dr. Paul
Gatewood, attached to the Liberatores’ com-
plaint, alleged West Boca, “its agents, appar-
ent agents, servants, employees and joint
venturers” breached the prevailing profes-
sional standard of care. Dr. Gatewood’s sec-
ond affidavit, submitted in opposition to West
Boca’s Motion for Summary Judgment, stat-
ed the nurses attending to Carmela negli-
gently began and continued an improper and
unwarranted induction of labor and failed to
recognize arrestive labor; while the anesthe-
siologist, as an employee, agent, or apparent
agent of West Boca was negligent in manage-
ment of the blood and fluid replacement dur-
ing Carmela’s surgery.

[1] The Liberatores’ complaint expressly
alleged West Boca’s nurses were negligent
in their care of Carmela. Dr. Gatewood’s
presuit affidavit included a statement the
hospital’s employees breached the prevailing
standard of care. Dr. Gatewood’s second af-
fidavit included more express statements of
the nurses’ negligent actions. On the
strength of these allegations, West Boca had
the burden of proving the absence of factual
issues, overcoming all reasonable inferences
which could be drawn in the Liberatores’
favor. West Boca failed to meet this bur-
den.

We expressly reject West Boca’s sugges-
tion their submission of deposition testimony
in which the Liberatores responded to lead-
ing questions by stating they had “no criti-
cism” of the nursing care was sufficient to
overcome all reasonable inferences which
could be drawn in the Liberatores’ favor.

While we find material issues exist pre-
cluding summary judgment on the Libera-
tores’ claim against the hospital based on
alleged negligence of its employees, the same
is not true of the Liberatores’ claim as it
concerns an allegation Dr. Kaufman was an
agent or apparent agent of the hospital.
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The Liberatores concede West Boca offered
evidence refuting the allegation that Dr.
Kaufman was an employee of the hospital;
however, they argue issues of fact remained
regarding West Boca’s liability for acts of
Dr. Kaufman as either an agent, apparent
agent, or joint venturer.

[2,3] “As a general rule, a hospital is not
vicariously liable for the negligence of a phy-
sician on its staff.” Arango v. Reyka, 507
So.2d 1211, 1213 (Fla. 4th DCA 1987) (citing
Reed v. Good Samaritan Hosp. Assn Inc.,
453 So.2d 229 (Fla. 4th DCA 1984)). The
trial court correctly determined the Libera-
tores failed to establish any material issue of
fact regarding the issue of whether West
Boca held out Dr. Kaufman as its agent
and/or employee such that Carmela Libera-
tore accepted treatment from him in the
reasonable belief the treatment was being
rendered on behalf of the hospital. There-
fore, summary judgment as to this alterna-
tive allegation was proper.

[41 On cross-appeal, West Boca argues
the trial court erred in denying its motion for
protective order directed to the Liberatores’
notice of deposition duces tecum of the cor-
porate representative of West Boca. We re-
ject the hospital’s contention the documents
requested were privileged pursuant to sec-
tion 766.101(5) and section 395.0191, Florida
Statutes (1997). The Liberatores’ notice did
not seek “the names of witnesses who ap-
peared or provided information to peer re-
view committees,” as West Boca contends.
Rather, the Liberatores sought to depose a
representative of the hospital with knowledge
of the procedures involved in granting staff
privileges to doctors, and sought documents
pertaining to those procedures. Because the
Liberatores’ notice did not seek privileged
documents, the trial court correctly denied
the hospital’s motion for protective order,
and we affirm the issue on cross-appeal.

REVERSED.

DELL and STEVENSON, JJ., concur.
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Travis Demetris HICKS, Appellant,

v.
The STATE of Florida, Appellee.
No. 97-2855.

District Court of Appeal of Florida,
Third District.

June 17, 1998.

Defendant was convicted upon his plea
of nolo contendere, of possession of cocaine
with intent to sell or deliver. Thereafter, the
Circuit Court for Dade County, Lauren Levy
Miller, J., revoked defendant’s probation, and
he appealed. The District Court of Appeal,
Cope, J., held that: (1) possession of cocaine
with intent to sell or deliver was properly
scored, on statutory offense reading chart, at
level five, and (2) defendant failed to pre-
serve claim that trial court used wrong score
sheet.

Affirmed.

1. Drugs and Narcotics 133

Possession of cocaine with intent to sell
or deliver was properly scored, on statutory
offense reading chart, at level five; even
though description column in chart described
violation as “[s$ell, manufacture, or deliver
cocaine” and did not mention possession of
cocaine with intent to sell or deliver, descrip-
tion column served only as aid to reference,
and, in event of inconsistency, numerical list-
ing was controlling. West’'s F.S.A.
§§ 893.13(1)(a)1, 921.0012, 921.0013(2).

2. Criminal Law ¢=1042, 1044.1(1)

Argument that trial court used wrong
score sheet was not preserved, where argu-
ment was not presented to trial court at
sentencing or by post-sentencing motion.
West’s F.S.A. § 924.051; West’'s F.S.A.
RCrP Rule 3.800(b).

Bennett H. Brummer, Public Defender,
and Bruce A. Rosenthal, Assistant Public
Defender, for appellant.



